Although There Were Nearly a Million
Reported Cases of Child Abuse Last Year,
Our Justice System Fails to Protect Our Most
Helpless Victims of Violence

Behind Closed

Doors

BY DOUGLAS ]. BESHAROV

Nearly a million cases of child abuse or neglect were
reported to authorities last year, a 650 percent increase
over the past decade.

- No one knows whether or not this signals a rise in the '
incidence of child maltreatment because so many cases

previously went unreported. Moreover, many new cases
are the result of the shift of investigative responsibilities
from the police, welfare agencies, and the courts to
specialized child protective agencies. Back in 1968 the
approximately 150,000 reported cases were referred in-
formally to social service agencies and the police, who
handled these reports in an ad hoc and often haphazard
manner.

But the great majority of the most recent cases would
not come to the attention of any responsible authority
had it not been for mandatory reporting laws. Most of
these reporting laws were patterned after the Model
Child Protection Act and its predecessor model legisla-
tion, The Model Child Protection Act was promulgated
‘in 1977 by the United States National Center on Child
Abuse and Neglect and the earlier model laws on the
reporting-of physically abused. children were promul-
gated-in-1963.by.the 1J.8. Children’s. Bureau.

Before the early 60s the plight of maltreated children
had long been a social concern, but systematic efforts to
protect children were almost nonexistent. In fact, many
professionals who should have known better denied that
child abuse was a widespread problem. Consequently,
most.cases went -unrecognized, unreported, and un-
treated.

Then in 1962 C. Henry Kempe published The Bat-

Douglas J. Besharov is a federal executive fellow with
the Brookings Institute in Washington, DC, where he is

conducting a two-year study on child abuse and neglect .

programs.

tered Child Syndrome, commonly considered the gen-
esis of contemporary efforts to upgrade child protection
programs. Kempe and other individuals like Vincent

_ Fontana and Vincent DeFrancis s]owly increased citizen

and professxonal concern about the plight of the abused
child.

Their first objecnve was to encourage better identifi-
cation of cases through mandatory reporting laws. In
1962, they convinced the U.S. Children’s Bureau to
prepare and issue a model law for the reporting of
physxcal child abuse incidents.

'On the ground that physicians are the professionals
most likely to see injured children and most qualified to

.diagnose symptoms of abuse, the Children’s Bureau’s -

first model law required doctors to report “‘serious
physical injury or injuries inflicted . . . other than by
accidental means.”” The 1963 model law also. recom-

__mended that reports be made to a law enforcement

agency, not because criminal prosecution was necessary,

. but because police agencies are available 24 hours a day,
an essential capability in emergency child abuse cases.

The states’ response to this first model reporting law
was far beyond anything its backers expected. Within

four years all 50 states enacted laws that sought reports

of injuties inflictéd on children.

In the following years, concern over endangered chil-
dren expanded to all elements of maltreatment so that
many states amended their laws to include mandatory
reporting of suspected child neglect, sexual abuse and
emotional maltreatment. Reporting laws also began to
include provisions such as immunity for good faith
reporting, penalties for failure to report, protective
custody, and the abrogation of certain privileged com-
munications.

However, these reporting laws are only one step to-
ward protecting endangered children. By 1970, child-

HeinOnline& 3 Fam. Advoc. 3 1980-1981




The remedial services of agencies are more effective t

protective efforts had grown into patchwork systems of
blurred responsibility, often based on vague and super-
ficial considerations. Responsibility was frequently
passed from one agency or individual to another. Con-
tinuous referrals caused frequent loss of information
and delays in providing services. The inability of exist-
ing agencies to protect children was widely admitted.
Studies found that children suffered further injury or
died after a report was made to the authorities because
of balkanized agencies.

STATES LAUNCH REFORMS

In response to growing public and professional
awareness that existing child protective procedures
needed to be strengthened and upgraded, states began to
reform their child protective systems as well as their
child abuse reporting laws. As part of this broadening
concern, the United States Congress passed the Child
Abuse Prevention and Treatment Act in 1974.

This federal act’s eligibility criteria for grants to states
to help improve their child abuse and neglect services re-
flect the evolution toward more extensive and detailed

child protection laws. Section 4(b)(2) of the act pro-
vides, in part: :
(2) In order for a state to qualify for assistance
under this subsection, -such state shall—

(A) have in effect a state child abuse and neg-
lect law which shall include provisions for immu-
nity for persons reporting instances of child abuse
and neglect from prosecution, under any state or
local law, arising out of such reporting;

(B) provide for the reporting of known and
suspected instances of child abuse and neglect;

(C) provide that upon receipt of a report of
known or suspected instances of child abuse or
neglect an investigation shall be initiated promptly
to substantiate the accuracy of the report, and,
upon a finding of abuse or neglect, immediate steps
shall be taken to protect the health and welfare of
the abused or neglected child, as well as that of any
other child under the same care who may be in
danger of abuse or neglect;

(D) demonstrate that there are in effect.
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e pumtlve powers of cr1mmal courts

fthroughout the state, in connection thh the en-

forcement of child abuse and neglect laws and with

- the reporting of suspected instances of child abuse |
- -and neglect, such administrative procedures, such
- -personnel trained in child abuse and neglect preven-
. ‘tion and treatment, such training procedures, such . :
- institutional and other facilities (public and pri-

ivate), and such related muitidisciplinary programs =
© ‘and services as may be necessary or appropriate to |

assure that the state will deal effectively with child

- abuse and neglect cases in the state;

. (E) provide for methods to preserve the conﬁ- :
dentiality of all records in order to protect the -

:rights of the child, his parents or guardians;

LRI

i @) provzde 1hat in every case mvol»mg an.
- abused or neglected child which results in a judicial ;
‘proceeding a guardian ad litem shalt be appomted .
‘to represent the child in such proceedings.
Although these congressional requirements merely
descrxbe the indispensable fundamentals of an effeutwe
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fciuki protecuve system, on!y three states met ali the
 ¢riteria for funding in 1974, To assist the other 47 states
“in cstabhshmg eligib:hty, _the Natxonal Center on Child
- Abuse and Negiect develo;)ed the: Modei Chﬂd Protec~
txon Act. -

‘The ptovxsxohs ot the Model (‘hﬂd Protectxon Act

reflect and conform to the requirements for state eligi-
 bility specxﬁed in the federal act. While a state may. be
§ eligible for a state grant ‘without enacting the provigions
. of the model act, ithe model act was desxgned so that any
{ state adopting it would automancaﬂy satisfy the state
: law reqmremen’cs of the fedcral act. The 1 provzsxons of
" the model act, however go beyond the minimum re-

quxrements in the fedetal act and include an’ emphasxs

" on parental self-help and: rehabzhtaﬁon. The model act
. does not deal with the issues of eli bmty mvolvmg pro—
-' grammatic and: proceduraI reqmremcnts '

f'- T  REHABILITATION

Extreme cases of parental bratality make soczety anx-
jous to’ take effective and immediate action against child

5 maltreatment But't}ns emotxonally charged desu'e to ‘do

somethmgwand to do it qu;ckly»«often outruns soci-
ety s ability to act. mtelhgently ’
:For example; in: some states, 1mpatxence wlth unsuc~
cessful therapeutac treatment intervention has led some
cople 10 propose such Draconian measures as the auto-

. matic removal of abused children from the home and:a
| return to criminal prosecuuon of parents. In Maine, one
; 1egzslator has gone 80 far as to introduce a bill authioriz-
i mg castration in cases of sexual maltreatment :

| Child abuse and child neglect stem from‘a constella—

: tlon of psychologxcal problems . and social tensions. In
-' most situations, the remedial services. of chﬂd protection
. ‘agencies are more effectwe than the punitive powers of
* the criminal court in preventmg further abuse or neg-
: 1ect This is: not only a mcre humane approach xt 1s also
 more practieal, |

Social casework, bsychologxcal and psychmtnc coun-

; sehng, qhﬁd abuse teams, lay therapists, parent surro-
- gates, Parents :Anonymous, homemaker | services, and

éeducation for parenthood makea’ documented nnpmve-

5 ment in: he Iev_el of famxiy funmonmg Thcrcfore, the .

ely avoided any punmve provisions

© and adopted an ‘explicitly rehabilitative approach. The
, _fchaBenge is to prov:de the appropnate treatment ser-
- ‘vices in the needed quahty and quantlty P

lNVESTIGATIVE PROVISXONS

f Many who reviewed the model act questioned 1ts em- D
: iphasus on the provision of mvestxgatwe gad treatment . |
- ‘services, They pointed out that many ‘'of ‘the servides . =
¢ ‘described by the act could be unplementedi admxmstra— S

;twely, through agency regulations and program expan- P
sxon. Howcver the probable success of such an dp- |
* (Contmu on page 29) C




250,000, except Lake County. Elsewhere, judgs of circuit
court performs duties by law conferred on juvenile court
except as otherwise provided by law. Superior courts in
clties other than county seats and in Lake County exer-
cise concurrent juvenile jurisdiction with circuit court.
In Marion County, juvenile Jurisdiction transferred to
Marion Superior Court January 1, 1979.

’Juvenile court (family court) has jurisdiction, in New
Orieans, of aggravated raps, trlal of children under 17
charged with neglected or delinquent matters, of per-
sons charged with contributing thereto, violation of any
law protecting children not punishable by death or hard
labor, desertion or nonsupport of children, nonsupport
of wives by husbands, adoption. Elsewhere: juvenile
court in every parish, judges of city courts and district
courts sit. Leglsiature may create separate juvenile
court on petition of governing body.

sFamily court project in Prince George's County is
now the subject of “some criticism relating to two main -
problems. The first has to do with record keeping and in-
formation In the various sections of the circuit court and
service agencies. The second deals with obtalning coop-
eration among the various service agencies and elimina-
tion of duplication of efforts on the part of both public
and private agencies.”

" ®Note that family and juvanlle cases are in separate
departments. Further changes planned.

) 1°Circuit Court of the City of St. Louis has separate
divisions for domestic relations and juveniles. Juveniie
court commissioner may be appointed in each county of
first class (except St. Louis and those not having a char-
ter form of government). He Is appointed by a majority of
the circuit judges, en bang, for a term of four years, to

serve as full-time juvenile court commissioner. The qual-
ifications are the same as circuit judge.

- "“There is no famlly court as such.... Superior
court ... deals with dissolution, custody, adoptions,
alimony, support of children and equitable distribution
of property between spouses. Below the superior court
was. . .a county court (no family faw} which now has
been merged into the superior court. We have a separate
court—the Juvenile and domestic relations court—deal-
ing with all juvenile matters and support, thus no court
fees or costs are charged. This court also has jurisdic-
tion in adoption cases and those that may require tem-
porary custody problems. We are on the verge of setting
up a Family Court—a divislon of the Superior Court. .

If it happens, the Juvenile Court will be merged with the
Superior Court. Also, those cases now heard In the local
magistrate’s courts dealing with family problems (sim-
pie assault and battery, e.g.) will be transferred to the
family court..."”

2Effective September 1, 1980, will have exclusive orig-
inal jurlsdiction over adoption.

BExcept in counties in which there are divisions of
domestic relations within the common pleas, probate
court judges preside over juvenile court within probate
court. In some counties juvenile court is part of Domes-
tic Relations Divislon of Common Pleas. In Cuyahoga
and Hamilton courts, it is a separate division of common
pleas.

““Some counties have a law and equity court with juve
nile jurisdiction.

%1977 act authorized their establishment. Note: juve-
nile and domestic relations courts are not courts of
record. . . ) n

Behind Closed Doors i

(Contined from page 5)

proach appeared unlikely given the weaknesses of child

_protection programs and the seeming inability of pro-
gram managers to mobilize sufficient support to im-
prove them.

The drafters of the model act were convinced that its
greatest asset is its mandate for those services essential
to a comprehensive, statewide child protective system.
The enactment of éxpanded reporting laws was assumed
to be a cure for a stdte’s child abuse and neglect prob-
lems. But sharply ifcreasing caseloads, which inexor-
ably flow from strengthened reporting laws, have come
as a rude shock to sociai service systems and state and
local administrators...

By fully and honestly descnbmg the 1nvest1gat1ve and
treatment servicés necessary to support a strong report-
ing law, the model act seeks to ensure that all those
considering the enactment of child protective laws also
consider the need for improved and expanded services.
The model act’s emphasis on investigative and treat-
ment services is intended to clearly and unambiguously

prepare all elements of a community for the full costs of-

an effective child abuse and neglect prevention and
treatment program,

Only if the real issues of prevention and treatment are
faced honestly can sufficient community and profes-
sional support be developed for the long-term effort

needed. To do otherwise would be irresponsibie and in-
defensible. That is why, as a reminder of the true costs
of an effective child protective system, the model act
provides: ‘“There are hereby authorized to be appro-
priated such sums as may be necessary to effectuate the
purposes of this Act.”’

NEGLECT REPORTS REQUIRED

Unlike its 1963 predecessor, the model act requires
the reporting of child neglect and sexual maltreatment
as well as serious physical injuries. Some commenta-
tors objected to the expansion on the grounds that the
concept of *‘child neglect’’ is inherently ambiguous
and would encourage unwarranted reporting. Others
pomted out that the increase in reported cases would
create unmanageable child protective caseloads which
would detract from the priority abuse cases require.
Critics also noted that reporting would likely focus on
poor and minority families. )

After the proposed model act was distributed for
public comment, HEW recexve_d about a half dozen let-
ters requesting the deletion of mandatory reporting of
peglect. Those letters included one from then Senator
Walter Mondale, who had been one of the prime spon-
sors of the federal act. Unfortunately, neither the staff
which drafted the model act nor those at higher echelons
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of the department felt they should—or could—agree.

Legally, the drafters of the model act never really had
a choice because the federal act, to which the model act
had to conform, made no distinction in the eligibility
requirements between abuse and neglect and, in fact,
posited a unified definition of child abuse and neglect,
stating, “For purposes of this Act, the term child abuse
and neglect means the physical or mental injury, sexual
abuse or exploitation, negligent treatment, or maltreat-
ment of a child....’’ (emphasis added).

Furthermore, most child protective professionals
believe that child neglect can be just as damaging, and
just as deadly, as child abuse. By the late 1960s, studies
had documented how abuse and neglect often occurred
as interrelated problems in the same families and how
artificially created distinctions were causing harmful
difficulties in case handling. Consequently, even before
the passage of the federal act, many states had expanded
reporting mandates to include child neglect, as well as
sexual abuse and emotional maltreatment. Their experi-
ence was that there were few malicious reports and that
most reports were made by friends, neighbors, and rela-
tives, demonstrating a broad community consensus on
the need to protect neglected children.

Therefore, in keeping with the federal act’s umtary
definition of *‘child abuse and neglect,”’ the model act
incorporates all forms of child maltreatment, including
child battering, physwal attack, neglect, dependency,
and abandonment, in one conceptual framework—the
abused or neglected child. In order to minimize the
danger that families would be reported merely because
they were poor, the model act’s definition of failure to
supply a child with foed, clothing, shelter, education
and health care requires that the parents be offered

financial or other reasonable means to do so before they

can be considered neglectful.

THE DEFINITION DILEMMA

The drafters of the model act were deeply concerned
about the imprecision of existing definitions of “‘child
abuse’ and “‘child neglect.”” Thus, like most reform
proposals made in the last ten years, the act is careful to
require that a child be ‘‘harmed or threatened with
harm”’ before being considered abused or neglected. It
then goes on to define the specific circumstances under
which harm to a child may occur.

But while the act’s definition is many times more pre-
cise than most state law definitions, like the best of
them, it still suffers from residual imprecision. For
example, it speaks in terms of adequate food, clothing,
shelter, education or health care, without providing any
guidance about what is adequate.

It also contains a catch-all provision that authorizes
intervention when parents commit ‘‘specific acts or
omissions of a similarly serious nature.”” The impreci-
sion of such provisions led one observer to assert that
“‘even the most sensitive, caring parent could, at some

point in his or her child-rearing years, be considered at
least neglectful, and perhaps even abusive. The discre-
tionary power of social services personnel emerges as
virtually limitless, and for parents in the lower income
brackets, the law edges into gray areas of discrimination
and coercion.”’ This somewhat exaggerated statement is
tempered by the act’s requirement that the child be
harmed or threatened with harm, an important limita-
tion on its application.

Moreover, the basic social consensus about what is
and what is not ‘‘child maltreatment’’ operates to ex-
clude most families from the reach of even the most
vague statutes. However, because of the model act’s
residual imprecision, its definitions, like all other ex-
isting definitions, allow individual decision makers
great latitude in applying their personal interpretations
and values to the child-rearing situations they must
judge.

DEFINE ‘SERIOUS’

Unfortunately, at the present. time, there does not
seem to be any way to prevent such residual impreci-
sion. The only solution that critics of such provisions
have offered is the additional requirement that the harm
to the child be serious. But an injury that one person
may consider serious, another person may consider
minor.

Consequently, efforts to narrow the concept of child
maltreatment by adding the one-word qualifier of
serious are at best a partial solution to a more fun-
damental problem, and, at worst, a cosmetic change
that gives the illusion of greater specificity while in real-
ity merely substituting one imprecise term for another.
In fact, the experience of those states that required
the reporting of only ‘“‘serious” injuries was that many
professionals claimed that a child’s injury was not
“serious’ and used that claim as an excuse for not
reporting situations.

While the modet act’s definitions appear to be as pre-
cise as any others that have been proposed, that does
not mean that they should be accepted as the last word
on the subject. The improvement of definitions of
“‘child abuse’” and “‘child neglect’’ must be a continuing
priority of the field.

WIDE ACCEPTANCE

The Model Child Protection Act has been almost as
successful as its predecessor. More than 35 states have
enacted at least one of its provisions while more than ten
states have adopted large portions of it,

The consequent changes in state practices have been
equally impressive. For example, almost all states now
require the reporting of neglect as well as abuse, man-
date the prompt investigation of cases by specialized
child protective agencies, provide a guardian ad litem in
court proceedings, assure the confidentiality of court
records, and guarantee the outside, impartial investiga-
tion of reports of institutional child abuse and neglect.

30

HeinOnline -- 3 Fam. Advoc.

30 1980-1981




What accounts for the model act’s wide adoption by
the states? Certainly, the fact that it was built around
federal eligibility requirements provided some impetus.
But the cost of implementing the requirements, which
mandate states to establish comprehensive casefinding
and investigatory programs, is many times greater than
the amount of the grant. While the grant averages a
mere $80,000, the actual additional costs have been in
the millions of dollars for many states.

More likely the states were motivated because the
model act, and the congressional requirements that were
its genesis, reflected the professional and public consen-
sus concerning the direction of needed reform. Every
provision of the model act, for example, was based on
an already enacted statute that some state had found to
be effective. In state after state, the prime argument of
proponents of change was that the existing child protec-
tive system had to be improved and that the proposed
legistation would help do so: :

ACT AWAITS FINAL ACTION

The original draft of the model act was developed
with. the assistance of a 41-member national advisory
board that met five times during 1974-75. This first
draft of the act was sent for review and comment to the
commissioners of social services-and the directors of
child welfare services in all 50 statés as well as to over
100 concerned organizations and individuals, Numerous
meetings were held to discuss the draft. In response, the
National Center on Child Abuse and Neglect received

about 50 letters making specific and generally favorable

comments ‘and suggestions.

As a result of this review process, the model act was
revised and submitted to HEW.- for formal approval
in the summer of 1976. By December, it-had been ap-
proved by all appropriate HEW agencies, but the deci-
sion was made to allow the incoming administration to
review the draft before it would be approved. Wishing
‘to ensure the widest possible review of this revised draft,
the new:-administration. declded that 1t should be sent
out again for public review.”

Hence, in 1977, in addition to sending copies to state
social services and child welfare officials, more than
1,000 copies were distributed to concerned organiza-
tions and individuals. In response, the National Center
received about 90 letters. And the comments were even
more positive than before.

This is not meant to suggest that the draft enjoyed
universal support, complex document devel-
oped to satisfy b Iy divergent groups and individ-
uals, the model act was the product of intense inter-
action and negotiated give-and-take. Although the final
document represented a consensus of what was consid-
ered the best means of protecting endangered children
while also providing a fair procedure for parents, a few
of the provisions—especially those requiring reports
of child neglect—are still vigorously opposed by some.

Because of lingering fears that the model act will be
criticized for going too far or not far enough in seeking
to protect children, it still awaits final action by the
Department of Health and Human Services (formerly
HEW). And yet, the model act continues to be widely
used. In 1979, it was reprinted to meet continuing re-
quests for copies and more than 3,500 copies of the 1977
draft, still marked “‘for review purposes only,’’ have
been distributed.

In light of the model act’s broad impact, perhaps the
lesson to be learned is that, to be effective, a reform
proposal does not need the formal imprimatur of its
sponsoring agency—so long as it reflects the best think-
ing available.

CONCLUSION
Despite wide acceptance, the model act, like any re-
porting law, has its limits in combating child maltreat-

~ ment. Mandatory reporting laws have successfully iden-

tified hundreds of thousands of endangered children—
and many thousands of children have been saved from
serious injury and even death. In Denver, for example,
the number of hospitalized abused children who die
from their injuries has dropped from 20 per year to less
than one per year. And in New York state, under a com-
prehensive reporting law that also mandated the crea-
tion of specialized child protective units, there has been
a 50 percent reduction in fatalities, from about 200 per
year to under 100, More significantly, the number of
children who die after their plight has been brought to
the attention of the authorities is down 75 percent, from
about 150 per year to under 40.

Nevertheless, the phenomenal increase in reports has
created service and funding demands that remain un-
met. Treatment services have simply not kept up in

" quality or scope with the increase in reports. Encourag-

ing more reporting could be a cruel hoax—to the com-
munity as well as to the children and parents involved—
if we do not now upgrade the treatment programs de-
signed to respond to such reports. ‘

" Developing the high quality services needed will take
enormous amounts of additional money. Unfortunate-
ly, this is a time of fiscal austerity at all levels of govern-
ment, when already overburdened and inadequate ser-
vices are being cut back instead of expanded. The next
few years will determine whether we, as a society, will
respond to the enormous human needs revealed by these
dramatic increases in reporting and whether we will
make the monetary commitment needed to expand
treatment services. S n

A copy of the full text of the Mode! Child Protec-
tion. Act together with commentary may be ob-
tained from the National Center on Child Abuse
and Neglect, P.O. Box 1182, Washington, DC
20013,
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